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òThe challenge in this era of globalizationñfor 
countries and individualsñis to find a heathy 
balance between preserving a sense of identity, 
home and community, and doing what it takes 
to survive within the globalization system. 
Otherwise stated, the need of the hour is to 
balance national interest with international 
survival.ó  

  -Chief Justice Artemio Panganiban1 
 

 

I.  L IBERTY AND PROSPERITY AS TWIN BEACONS OF JUSTICE 

All students of human rights know that the Universal Declaration of Human Rights2 together 
with the UN International Convention on Civil and Political Rights3 and the UN International 
Convention on the Economic, Social and Cultural Rights4 constitute the International Bill of Human 
Rights. These are the international human rights documents that contain fundamental rights that all 
humans are presumed to have and are, thus, universally protected.  

Chief Justice Artemio Panganiban refers to these two sets of rights as the rights to liberty and 
prosperity which he champions as the twin beacons of justice.5 òLibertyó embraces civil and political 
rights, while òprosperityó embodies economic, social, and cultural rights. His core judicial philosophy is 
that these two are mutually inclusive, such that nurturing prosperity should not encroach upon 
safeguarding the liberty of our people, nor is fostering liberty a precondition for the emergence of 
prosperity. Instead, they must be viewed with equal significance and must be protected, to the same 
extent, as essentials of life and well-being. In Chief Justice Panganibanõs words, òliberty must include the 

                                                 
 1 Artemio Panganiban, Judicial Globalization, in THE BIO-AGE DAWNS ON THE JUDICIARY, 31. 

2 Universal Declaration of Human Rights, Dec. 10, 1948, available at 
https://www.refworld.org/docid/3ae6b3712c.ht 
ml. The General Assembly adopted the Universal Declaration of Human Rights on December 10, 1948 

3 International Covenant on Civil and Political Rights [hereinafter òICCPRó], Dec. 16, 1966, available at 
https://www.refworld.org/docid/3ae6b3aa0.html. This Covenant was adopted by the U.N. General Assembly Resolution 
2200A (XXI) of December 16, 1966. It entered into force on March 23, 1976, in accordance with article 49. 

4 International Covenant on Economic, Social and Cultural Rights [hereinafter òICESCRó], Dec. 16, 
1966, available at https://www.refworld.org/docid/3ae6b36c0.html. Adopted and opened for signature, ratification and 
accession by General Assembly resolution 2200A (XXI) of December 16, 1966. Entry into force January 3, 1976, in 
accordance with article 27. 

5 1 ARTEMIO PANGANIBAN , LIBERTY AND PROSPERITY 41 (2006). 
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freedoms that prosperity allows, and in the same manner, prosperity must include liberty, especially the 
liberty to strive for the ôgood lifeõ according to a personõs conception.ó6 

 

II.  CLASSIFICATION OF RIGHTS  

 Civil and political rights pertain to the personal autonomy of the individual, or rights mandates 
that the State refrain from doing an act that unduly interferes with an individualõs exercise of civil and 
political rights. Thus, the State traditionally performs a negative duty to guarantee the protection of these 
rights, which are generally self-executory.7 These rights are also referred to as the òfirst generation rights,ó 
as they were given recognition first in the history of the world.  

 Civil and political rights encompass rights to physical integrity, which include the right to life, the 
right to be free from inhumane or degrading treatment or punishment, freedom from slavery and 
servitude and freedom from discrimination on the one hand, and rights to individual liberties, inclusive 
of the right of privacy freedom of thought, conscience, and religion, freedom of opinion and expression 
and the right of marriage, on the other hand.  

 Economic, social, and cultural rights seek to promote a better quality of living and insure the well-
being and economic security of the individual. These are referred to as the òsecond generation rights,ó 
and the State has to intervene through legislation to create an institutional system that allows their 
realization.8 ICESCR  provides for the progressive realization by States of economic, social, and cultural 
rights òto the maximum of its available resources.ó  The ESC rights encompass the rights to work, to 
health, to an adequate standard of living, to education, and to enjoy benefits of scientific progress.  

 Though there is reference to first and second generation rights, all human rights are intrinsically 
connected and cannot be viewed in isolation from each other. The indivisibility and interdependence of 
human rights improves the enjoyment of one right and facilitates the advancement of other rights.9 
Consequently, an analysis of the nature of human rights establishes absence of a principled distinction 
between CP and ESC rights.  The Universal Declaration of Human Rights made no distinction between 
these rights, given that both are derived from the same ideal of human dignity. It can be seen as well from 
recent human rights treaties such as the Convention on the Elimination of All Forms of Discrimination 
Against Women (CEDAW)10 and the  Convention on the Rights of the Child (CRC),11 that the enjoyment 
of all human rights is interconnected. 

 The CEDAW entered into force in 1981 with the Philippines, having ratified the treaty on August 
1981, as one of the 189 states that has ratified the CEDAW. It is the principal international legal instrument 
for the protection and promotion of womenõs human rights.12  Another legally binding international 
instrument which incorporates the full range of human rights, this time for children, is the CRC.  The CRC 

                                                 
6 Id. at 42. 
7 NOEL VILLAROMAN, COMPENDIUM OF TERMS AND PHRASES ON HUMAN RIGHTS 114 (2002). 
8 Id. at 115. 
9 U.N. Human Rights Office of the High Commissioner, What are Human Rights?, at 

https://www.ohchr.org/en/issues 
/pages/whatarehumanrights.aspx (last accessed June 19, 2019). 

10 Convention on the Elimination of All Forms of Discrimination Against Women [hereinafter òCEDAWó], 
Dec. 18, 1979, available at https://www.refworld.org/docid/3ae6b3970.html. 

11 Convention on the Rights of the Child [hereinafter òCRCó], Nov. 20, 1989, available at 
https://www.refworld.org/ 
docid/3ae6b38f0.html. 
 12  It is also Known as the Womenõs Convention and the International Bill of Rights for Women. 
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entered into force in 1990 and has been acceded to by every country in the world except for the US and 
Somalia. The CRC was acceded to by the Philippines on August 21, 1990. In the Committee on the Rights 
of the Child General Comment No 13, it is underscored that òthere is no hierarchy of rights in the 
Convention; all the rights provided for therein are in the ôchild's best interestsõ and no right could be 
compromised by a negative interpretation of the child's best interests. ò13 

 The CRC classifies the rights of the child into four (4) categories. The first of which are survival 
rights that encompass the right to life and to have the most basic needs met such right to a family, to an 
adequate standard of living, shelter, nutrition, and medical treatment. Second are development rights that 
enable children to reach their fullest potential. Among these are education, play and leisure, cultural 
activities and freedom of thought, conscience and religion. The third category of childrenõs rights is 
participation rights or rights that allow children to take an active role in their communities by guaranteeing 
their freedom to express opinions and to have a say in matters affecting their own lives. Rights essential 
for safeguarding children and adolescents from all forms of abuse, neglect and exploitation that include 
protection against child labor and sexual exploitation are referred to as protection rights. 

          Key CRC rights find resonance in other conventions. The right to life is found in Article 6 of both 
the CRC and the ICCPR, and  Article 2 of the UDHR.  The right to health and health services in Article 
24 of the CRC, is protected in Article 12 of the ICESCR and CEDAW Article 12, 14(b) while freedom 
from discrimination in Article 2, CRC, is likewise guaranteed in Article 2 of the UDHR, Article 2(2)  of 
the ICESCR , Article 2, (1) of ICCPR and Article 1-5  of the CEDAW. Likewise, the right to education 
is safeguarded by Article 28 of the CRC, Article 26 of the UDHR, Article 13 of the ICESCR and CEDAW 
Articles 5, 10, 11(c), 14(2)d). The Preamble, Articles 5 and 18 of the CRC, Article 16 of the UDHR, 
Article 23 of the ICCPR, and Article 10 of the ICESCR, and Articles 13(a), 14(1), 16) of CEDAW all 
speak of the right to a family. 

  In September 2011, an authoritative interpretation by experts of the evolution of international 
human rights law since 1986, and based on more than ten years of legal research,14 provided three 
obligations on States, which is now the prevailing international human rights framework ñthe 
obligations to respect, protect, and fulfill.15 The obligation to respect requires non-interference with the 
enjoyment of rights16 while the obligation to protect requires States to protect human rights from being 

                                                 
13 General Comment no 14 (2013) on the right of the child to have his or her best interests taken as a primary 

consideration (art3, para 1), CRC/C/GC/14, available at 
https://www2.ohchr.org/English/bodies/crc/docs/GC/CRC_C_GC 
_14_ENG.pdf. 

14 Olivier De Schutter, Asbjørn Eide, Ashfaq Khalfan, Marcos Orellana, Margot Salomon & Ian Seiderman, 
Commentary to the Maastricht Principles on Extraterritorial Obligations of States in the area of Economic, Social and Cultural Rights, 34 
HUM. RTS. Q 1084 (2012).  

15 International Commission of Jurists, Maastricht Guidelines on Violations of Economic, Social and Cultural Rights 
[hereinafter òMaastricht Guidelinesó], January 26, 1997, available at 
https://www.refworld.org/docid/48abd5730.html (accessed 17 June 2019). Maastricht Principles, Principle 3. òAll States 
have obligations to respect, protect and fulfil human rights, including civil, cultural, economic, political and social rights, both within their 
territories and extraterritorially.ó See also Maastricht Guidelines, ¶ 6. 

16 Maastricht Guidelines, supra note 15, Æ 6. òLike civil and political rights, economic, social and cultural rights 
impose three different types of obligations on States: the obligations to respect, protect and fulfil. Failure to perform any 
one of these three obligations constitutes a violation of such rights. The obligation to respect requires States to refrain 
from interfering with the enjoyment of economic, social and cultural rights. Thus, the right to housing is violated if the 
State engages in arbitrary forced evictions. The obligation to protect requires States to prevent violations of such rights by 
third parties. Thus, the failure to ensure that private employers comply with basic labour standards may amount to a 
violation of the right to work or the right to just and favourable conditions of work. The obligation to fulfil requires States 
to take appropriate legislative, administrative, budgetary, judicial and other measures towards the full realization of such 
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violated by third parties.17 The obligation to fulfil requires States to take appropriate legislative, 
administrative, budgetary, judicial and other measures towards the full realization of such rights.18 Badillo 

v. Tayag,19 a decision penned by Chief Justice Panganiban, emphasized that the State has an obligation 
to recognize the right of everyone to an adequate standard of living for himself and his family, 
including adequate food, clothing and housing, and to the continuous improvement of living 
conditions: 

According to Isagani Cruz, "[I]t is now obligatory upon the State itself to promote 

social justice, I and to adopt other measures intended to ensure the dignity, welfare 

and security of its citizens. x x x. These functions, while traditionally regarded as 
merely ministrant and optional, have been made compulsory by the Constitution.20 
  

A State is responsible for a human rights violation when it fails to provide domestic redress for a 
breach of an international human rights law or to prevent the commission of a foreseen human rights 
violation. This encompasses acts of the State as well as those authorized by and attributable to its 
agencies. For example, States parties agree to take òall appropriate measuresó in accordance with  Article 
2(c) of the Women's Convention. Under this article,  the State has a duty to protect the rights of women 
on an equal basis with men and to ensure the non-discrimination of women through competent national 
courts and other public institutions.21 Consequently, it has been reasoned that òa state may be considered 
to have facilitated an international wrong or to be complicit in its commission when the wrong is of a 
pervasive or persistent character.ó22 

The judiciary has a crucial role in determining the application of international human rights law 
principles at the national level.23 If a domestic court judge erroneously interprets a treaty due to  
 

 
 
 
 

                                                 
rights. Thus, the failure of States to provide essential primary health care to those in need may amount to a violation.ó See 
also Maastricht Principles, Principle 3. 

17 Maastricht Guidelines, supra note 15, ¶ 6.  
18 Id. 
19 G.R. No. 143976 & 145846, Apr. 3, 2003 
20 Id. 
21 In the separate opinion of Justice Panganiban in Serrano v. National Labor Relations Commission and Isetann 

Department Store, G.R. No. 117040, Jan. 27, 2000, he wrote: [T]raditional doctrine holds that constitutional rights may be 
invoked only against the State. This is because in the past, only the State was in a position to violate these rights, including 
the due process clause. However, with the advent of liberalization, deregulation and privatization, the State tended to cede 
some of its powers to the "market forces." Hence, corporate behemoths and even individuals may now be sources of 
abuses and threats to human rights and liberties.ó 
 22 Rebecca Cook, State Accountability Under the Convention on the Elimination of All Forms of Discrimination Against 
Women, in HUMAN RIGHTS OF WOMEN: INTERNATIONAL AND NATIONAL PERSPECTIVES 237 (Rebecca Cook ed., 
1994). 

 23 Open Society Justice Initiative, From Rights to Remedies; Structures and Strategies for Implementing 
International Human Rights Decisions(2013), available at https://www.refworld.org/pdfid/5242b7224.pdf.  

 

https://www.refworld.org/pdfid/5242b7224.pdf
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a particular national bias or decline to give effect to a treaty by reason of which an individualõs human 
right could not be enforced, then that State is in breach. At this time, the individual is deemed to have 
exhausted all domestic judicial remedies and may now bring a complaint before the relevant treaty body.24 
Clearly, important powers and responsibilities lie in the hands of the judiciary to give effect to human 
rights. Domestic courts can serve as a òmissing link between promulgation and realizationó25 of 
international human rights norms to the benefit of both international and domestic law.  

 

III.  WHY EXAMINE HUMAN RIG HTS WITHIN THE FAMIL Y? 

 Examination of concepts of liberty and prosperity within the realm of family law is not common. 
In the Philippines, the subject matter of each case falls under a specific substantive area of law. Family law 
is regarded as a Civil law subject while human rights is a matter within the purview of Constitutional and 
international law. Yet, I was struck by the idea of viewing family law from the lens of human rights after 
coming across a speech given by Eleanor Roosevelt, first lady of the United States from 1933ð1945 and 
US Delegate to the United Nations General Assembly from 145-1953. On the Tenth Anniversary of the 
Universal Declaration of Human Rights on 27 March 1958 she shared this valuable message: 

Where after all, do universal human rights begin? In small places, close to homeñso close and so 
small that they cannot be seen on any map of the world. Yet they are the world of the individual 
person: the neighborhood he lives in; the school or college he attends; the factory, farms or office 
where he works. 

Such are the places where every man, woman or child seeks equal justice, equal opportunity, equal 
dignity, without discrimination. Unless these rights have meaning there, they have little meaning 
anywhere. Without concerted citizen action to uphold them close to home, we shall look in vain 
for progress in the larger world.26 

 This led me to look at the human rights instruments that protect the family, most specifically the 
rights of children. After all, though the family is basically private in nature and thus should be left 
untrammeled, it is subject to regulation in the presence of compelling State interests. These regulations 
may be imposed by the State to protect and promote the human rights of members of the family. 
Conversely, human rights of individual family members could end up violated by unnecessary State 
intrusion into the affairs of the family. 

 

                                                 
 24 There are eight UN treaty bodies which may receive individual complaints from individuals. These are the 
Human Rights Committee, Committee on the Elimination of Discrimination against Women, Committee against Torture, 
Committee on the Elimination of Racial Discrimination, Committee on the Rights of Persons with Disabilities, Committee 
on Enforces Disappearances, Committee on Economic, Social and Cultural Rights and the Committee on the Rights of 
the Child. 

25 Rebecca Cook, General Approaches to Domestic Application of Womenõs International Human Rights Law, in HUMAN 

RIGHTS OF WOMEN: INTERNATIONAL AND NATIONAL PERSPECTIVES 353 (Rebecca Cook ed., 1994). 
26 Eleanor Roosevelt, Speech delivered at the presentation of òIN YOUR HANDS: A Guide for Community 

Action for the Tenth Anniversary of the Universal Declaration of Human Rights,ó United Nations, New York (Mar. 27, 
1958) 
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A.  Right to a family 

 The CRC protects the right to a family as a Survival Right. This is found is several provisions of 
the CRC as follows: 

 1. CRC Preamble: òThe family, as the fundamental group of society and the natural environment 
for the growth and well-being of its members should be afforded protection.ó 

 2.  Article 5: òStates Parties shall respect the responsibilities, rights and duties of parents or, where 
applicable, the members of the extended family or community as provided for by local custom, legal 
guardians or other persons legally responsible for the child, to provide, in a manner consistent with the 
evolving capacities of the child, appropriate direction and guidance in the exercise by the child of the rights 
recognized in the present Convention.ó 

 3. Article 8, paragraph 1: òStates Parties undertake to respect the right of the child to preserve his 
or her identity, including nationality, name and family relations as recognized by law without unlawful 
interference.ó 

 4. Article 9, paragraph 1: òStates Parties shall ensure that a child shall not be separated from his or 
her parents against their will, except when competent authorities subject to judicial review determine, in 
accordance with applicable law and procedures, that such separation is necessary for the best interests of 
the child. Such determination may be necessary in a particular case such as one involving abuse or neglect 
of the child by the parents, or one where the parents are living separately and a decision must be made as 
to the child's place of residence.ó 

 5. Article 18, paragraph 1: òStates Parties shall use their best efforts to ensure recognition of the 
principle that both parents have common responsibilities for the upbringing and development of the child. 
Parents or, as the case may be, legal guardians, have the primary responsibility for the upbringing and 
development of the child. The best interests of the child will be their basic concern.ó 

 These rights are protected as well by the Constitution and Philippine statute laws on family and 
family relations. Section 1, Art. XV., Constitution òrecognizes the Filipino family as the foundation of the 
nation. Accordingly, it shall strengthen its solidarity and actively promote its total development.ó  Art. 1 
of the Family Code27 explains the role played by the family and reiterates the Constitutionõs 
characterization of the family as òthe foundation of the nation.ó The Family Code depicts the family as òa 
basic social institution which public policy cherishes and protects. Consequently, family relations are 
governed by law and no custom, practice or agreement destructive of the family shall be recognized or 
given effect.ó 28 

 The  Civil Code29 provides the presumption in favor of the solidarity of the family. Consequently, 
Republic v. Molina 30 underscores that: 

Any doubt should be resolved in favor of the existence and continuation of the marriage and 
against its dissolution and nullity. This is rooted in the fact that both our Constitution and our 
laws cherish the validity of marriage and unity of the family. Thus, our Constitution devotes an 

                                                 
27 Exec. Order No. 209 (1988). This created the Family Code of the Philippines [hereinafter òFAMILY CODEó]. 

 28 Id. art 146. 
29 CIVIL CODE, art 220. òIn case of doubt, al presumptions favor the solidarity of the family. Thus every 

intendment of law or facts leans toward the validity of the marriage, the indissolubility of the marriage bonds , the 
legitimacy of children, the community of property during marriage, the authority of parents over their children and the 
validity of defense for any member of the family in case of unlawful aggression.ó  

30 G.R. No. 108763, Feb. 13, 1997. 
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entire Article on the Family, recognizing it òas the foundation of the nation.ó It decrees marriage 
as legally òinviolable,ó thereby protecting it from dissolution at the whim of the parties. Both the 
family and marriage are to be òprotectedó by the state.  The Family Code echoes this 
constitutional edict on marriage and the family and emphasizes their permanence, inviolability 
and solidarity. 

B. What is a òfamilyó? 

 There are bases in domestic and international law that establish the right to a family and the duty 
of the State to protect the family. But what is the family? 

 In international law, the right to a family as the ònatural and fundamental group unit of societyó 
and entitled to State and societal protection,  is enshrined in Article 2331 of the ICCPR and Article 10 of 
the ICESCR.32  Article 17 provides for protection against òarbitrary or unlawful interference with his 
privacy, family, home or correspondence.ó The UN Human Rights Committee in its General Comment 
on Article 17 of the ICCPR concluded that the term òfamily includes all those comprising the family as 
understood in the society of the State party concerned.ó  

 The right to a family is also protected in Articles 9, 11 and 16 of the CEDAW that safeguard 
women from discrimination in all matters pertaining to marriage and family relations and ensures the 
right of women to keep their nationality despite marriage to an alien. Protection from discrimination of 
persons with disabilities in matters relating to marriage and family is explicit in Article 23 of the 
Convention on the Rights of Persons with Disabilities. 33 

                                                 
31 ICCPR, supra note 3, art. 23. ò1. The family is the natural and fundamental group unit of society and is entitled 
to protection by society and the State. [é]ó 
32 ICESCR, supra note 4, art. 10. òThe States Parties to the present Covenant recognize that: 1. The widest possible 

protection and assistance should be accorded to the family, which is the natural and fundamental group unit of society, 
particularly for its establishment and while it is responsible for the care and education of dependent children. Marriage 
must be entered into with the free consent of the intending spouses. [é]ó 

33 Convention on the Rights of Persons with Disabilities, Jan. 24, 2007, available at 
https://www.refworld.org/docid 
/45f973632.html.  
Article 23 - Respect for home and the family:  
1. States Parties shall take effective and appropriate measures to eliminate discrimination against persons with disabilities 
in all matters relating to marriage, family, parenthood and relationships, on an equal basis with others, so as to ensure that:  

(a) The right of all persons with disabilities who are of marriageable age to marry and to found a family on the 
basis of free and full consent of the intending spouses is recognized;  
(b) The rights of persons with disabilities to decide freely and responsibly on the number and spacing of their 
children and to have access to age-appropriate information, reproductive and family planning education are 
recognized, and the means necessary to enable them to exercise these rights are provided;  
(c) Persons with disabilities, including children, retain their fertility on an equal basis with others.  

2. States Parties shall ensure the rights and responsibilities of persons with disabilities, with regard to guardianship, 
wardship, trusteeship, adoption of children or similar institutions, where these concepts exist in national legislation; in all 
cases the best interests of the child shall be paramount. States Parties shall render appropriate assistance to persons with 
disabilities in the performance of their child- rearing responsibilities.  
3. States Parties shall ensure that children with disabilities have equal rights with respect to family life. With a view to 
realizing these rights, and to prevent concealment, abandonment, neglect and segregation of children with disabilities, 
States Parties shall undertake to provide early and comprehensive information, services and support to children with 
disabilities and their families.  
4. States Parties shall ensure that a child shall not be separated from his or her parents against their will, except when 
competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such 
separation is necessary for the best interests of the child. In no case shall a child be separated from parents on the basis of 
a disability of either the child or one or both of the parents.  
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 A review of the International Convention on the Protection of the Rights of All Migrant Workers 
and Members of Their Families, shows that the term òmembers of the familyó is defined, although in a 
general and rather nebulous manner, as: 

[P]ersons married to migrant workers or having with them a relationship that, according to 
applicable law, produces effects equivalent to marriage, as well as their dependent children and other 
dependent persons who are recognized as members of the family by applicable legislation or 
applicable bilateral or multilateral agreements between the State concerned. 

There is no categorical definition of the family found in any international human rights treaty. 
Reference is instead made to the applicable lawó, which in the absence of any specific treaty, will ultimately 
be the domestic law of the parties concerned. However, as earlier mentioned, there is neither 
Constitutional nor statue law that defines what a family is.  

  I came across some definitions of òfamilyõ from other sources. The Philippine Legal 
Encyclopedia defines family as the ònatural and social institution founded on conjugal union, binding 
together the individuals composing it, for the common accomplishment of the individual and spiritual 
ends of life, under the authority of the original ascendant who heads it.ó In compiling statistics and 
conducting censuses on different sectors of Philippines society,  the National Statistics Office classifies a 
family as a group of people that usually lives together and is òcomposed of the head and other persons 
related to the head by blood, marriage or adoption.ó34  

 The prevailing concept of a family is one that is of a married heterosexual couple with offspring 
who are genetically related to them, and their relatives (grandparents, siblings, aunts and uncles, cousins) 
connected to them by consanguinity or affinity. Traditionally, family ties are created by ònature.ó This 
concept and image of the family where there are fixed identities and pre-identified roles to be played by its 
members is one recognized in international conventions. 

 In Article 9(1) of the CRC, òStates Parties shall ensure that a child shall not be separated from his 
or her parents against their will.ó Likewise, the Preamble of the Hague Convention for the Protection of 
Children and Cooperation in Respect of Intercountry Adoption (Hague ICAC) establishes  that ò[e]ach 
State should take, as a matter of priority, appropriate measures to enable the child to remain in the care of 
his or her family of origin.ó35 Again òfamily of originó presumes the biological family. 

However, Chief Justice Panganiban points out that òadvances in telecommunications, the 
migration of people, the rapid changes in technology, and the scientific realities of our ever-shrinking world 
have modified the absoluteness of the territoriality doctrine.ó36 These developments have likewise 
introduced modifications in the structure and concept of a family.  

How technological advances have introduced and spurred these changes and the legal issues that 
arise therefrom are exemplified in the the areas of adoption and surrogacy, which are the focus of my 
paper. In both adoption and surrogacy, the Best interest of child standard is applied and an understanding 
of this concept is essential to grasp fully the competing rights at stake. 

                                                 
5. States Parties shall, where the immediate family is unable to care for a child with disabilities, undertake every effort to 
provide alternative care within the wider family, and failing that, within the community in a family setting.  
 34 Phil. Stat. Auth., Glossary of Terms,  at http://nap.psa.gov.ph/glossary/popn.asp (last visited June 19, 2019). 

 
35 Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption 

pmbl., available at https://www.hcch.net/en/instruments/conventions/full-text/?cid=69.  
36 ARTEMIO PANGANIBAN , LEVELING THE PLAYING FIELD , (2004) 

http://nap.psa.gov.ph/glossary/popn.asp
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IV.   CENTRAL PRINCIPLES ON CHILD õS RIGHTS  
 
A. Best interests of the Child 

 
1. Basis in Law 

 The following are the provisions of the CRC and the Hague Convention on Intercountry 
Adoption that introduce the best interests of the child as a central principle in childõs rights. We find 
this standard stated in the following provisions of the Convention on the Rights of the Child:  

a. Article 3: In all actions concerning children the best interests of the child shall be a 
 primary consideration. 

b.  Article 9(1): States Parties shall ensure that a child shall not be separated from his or her 
parents against their will, except [é] separation is necessary for the best interests of the child [é].  

c.  Article 21: States Parties that recognize and/or permit the system of adoption shall ensure that 
the best interests of the child shall be the paramount consideration. 

 The Hague ICAC likewise refers to the best interests of the child standard in deciding the 
appropriateness of the childõs adoption, as found in the following articles pf the Convention: 

a.  Article 1: òThe objects of the present Convention are:  

 a)  to establish safeguards to ensure that intercountry adoptions take place in the best interests 
of the child and with respect for his or her fundamental rights as recognised in international law;ó 

b.  Article 4: òAn adoption within the scope of the Convention shall take place only if the 
competent authorities of the State of origin  

 b) have determined,  Ithat an intercountry adoption is in the child's best interests.ó  

  best interestsó. 

Both conventions recognize the existence of the family ties by nature between the birth mother 
and the child but the Hague ICAC has a narrower focus.  While drawing on the CRC principles, it 
provides minimum safeguard to protect the rights of children affected by ICA. Both Conventions 
accept that under certain circumstances, the family ties by nature  or ties with the family of origin are 
severed and a new set of parents, who are strangers to the child, take over the parental rights and 
responsibilities.  Both concede the responsibility of national authorities to assess how the alternative 
childcare solutions including ICA meet the best interests of children without a family. 

2.  Best interests of the Child: limitations of the standard 

 a. Problem of Indeterminacy   

 Though it is a principle that has received universal acceptance, the best interest of the child 
standard is  subject to different interpretations depending on culture, religion and traditions. What is best 
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of the child is determined if not conditioned by values, a set of beliefs and upbringing of the person making 
the judgment.  

  Another concern I raise with the best interest of the child standard is the absence of rules on the 
basis of which a judge determines what is in the best interest of the child. Should the judge make the call 
based on the childõs current interest (formulated in relation to actual life conditions and experiences) or 
should the judge endeavor to foresee, if not speculate on future-oriented interests? In short, should the 
judge who has to make the decision as to what is best for the child base that decision on the present needs 
of the child? Or should the judge anticipate what the person might say ten years from now but looking 
back to what he or she needed when he/she was a child? Without any principled guidelines, cases with 
similar facts may still be decided differently depending on how the judge arrives at what he or she believes 
the best interest of the child is and how that will be served. 

b. The question of weight to be given the BIC  

In the CRC, the best interest of the child is òa primary considerationó in all actions concerning 
him/her. The Committee on the rights of the Child General Comment No. 1437 underscores that: 

40). Viewing the best interests of the child as òprimaryó requires a consciousness about the place 
that childrenõs interests must occupy in all actions and a willingness to give priority to those 
interests in all circumstances, but especially when an action has an undeniable impact on the 
children concerned.  

The use in the CRC of òaó instead of òtheó primary consideration gives rise to different results. 
As òtheó primary consideration, the best interest of the child standard would be a consideration of first 
importance among other considerations and have absolute priority over those other considerations. As a 
consequence, it does not give the decision-maker flexibility even in extreme cases. For instance, in a 
situation when a pregnant woman has to undergo a medical procedure necessary to save her life, the best 
interest of the child as òtheó primary consideration means that the unborn childõs interest and welfare must 
be protected at all costs. On the other hand, òaó merely means that the best interests of the child is one of 
the vital considerations. Moreover, General Comment No 14 explains the significance of the best interests 
of the child a a primary consideration: 

37. The expression òprimary considerationó means that the childõs best interests may not be 
considered on the same level as all other considerations. This strong position is justified by the 
special situation of the child: dependency, maturity, legal status and, often, voicelessness. Children 
have less possibility than adults to make a strong case for their own interests and those involved 
in decisions affecting them must be explicitly aware of their interests. If the interests of children 
are not highlighted, they tend to be overlooked.  

A shift to the best interest standard being òthe paramount considerationó is noticeably seen in 
adoption, which infers that the childõs best interests are determinative when the decision involves 
termination of parental ties with the parents by nature and creating new ones with a new family. òThe 
paramount considerationó makes it is more than the first but comes close to being the only consideration. 
This is the standard applied  in Philippine laws such as the Child and Youth Welfare Code that states that 
ò[I]n all matters relating to the care, custody, education and property of the child, his welfare shall be the 

                                                 
37 General Comment No. 14 (2013) on the right of the child to have his or her best interests taken as a primary 

consideration (art3, para 1), CRC/C/GC/14, available at 
https://www2.ohchr.org/English/bodies/crc/docs/GC/CRC_C_GC 
_14_ENG.pdf. 
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paramount consideration.ó38 Likewise, the Domestic Adoption Act provides that, ò[I]n all matters relating 
to the care, custody ad adoption of a child, his/her interest shall be the paramount consideration [é].ó39  

 c. The Role of the Best Interest of the Child standard  

 A study made by UNICEF yielded the conclusion that òinstead of being the sole basis for defining 
what action to take, best interests now haveñor should haveña far more limited role within human rights 
constraints. This means that determining best interests needs to be a thorough and well-prescribed process 
directed, in particular, towards identifying which of two or more rights-based solutions is most likely to 
enable children to realize their rights, bearing in mind that the other people affected by those solutions 
also have their own human rights.ó40 

 Professor Philip Alston, UN Special Rapporteur on extrajudicial, summary or arbitrary executions  
from August 2004 to July 2010 and Co-Chair of the NYU law School Center for Human Rights and Global 
Justice, dissects the BIC standard and identifies the three roles it plays. First, he says it is meant to òsupport, 
justify or clarify a particular approach to issues arising under the Convention.ó Second, the standard is a 
òmediating principle which can assist in resolving conflicts between different rights where these arise 
within the overall framework of the Convention.ó Finally, Alston examines the BIC as a basis for evaluating 
the laws and practices of States Parties where the matter is ònot governed by positive rights in the 
Convention.ó41 

 In Philippine jurisprudence, most often, the BIC plays the second role as a mediating principle. 
The Court uses the best interest of the child standard to decide a broad range of matters, where there are 
competing rights between the parties, usually parents, seeking sole custody of their child. In Briones v. 
Miguel42 a decision penned by Justice Panganiban, the court held that òthe welfare and the best interest of 
the minor as the controlling factor.ó  

 In Gualberto v Gualberto,43 the Court held:  

 The Convention on the Rights of the Child provides that In all actions concerning children, 
whether undertaken by public or private social welfare Institutions, courts of law, administrative 
authorities or legislative bodies, the best interests of the child shall be a primary consideration. The 
principle of best interest of the child pervades Philippine cases involving adoption, guardianship, 
support, personal status, minors in conflict with the law, and child custody.   

 The principle of best interest of the child pervades Philippine cases involving adoption, 
guardianship, support, personal status, minors in conflict with the law, and child custody. In these cases, 
it has long been recognized that in choosing the parent to whom custody is given, the welfare of the minors 
should always be the paramount consideration. Courts are mandated to take into account all relevant 
circumstances that would have a bearing on the childrenõs well-being and development. Aside from the 
material resources and the moral and social situations of each parent, other factors may also be considered 
to ascertain which one has the capability to attend to the physical, educational, social and moral welfare of 

                                                 
38 Pres. Dec. No. 603 (1974), § 8. (Emphasis supplied.). This is the Child and Youth Welfare Code. 
39 Rep. Act No. 8552 (1988), § 2(b). (Emphasis supplied.). This is also known as the Domestic Adoption Act of 

1998. 
40 NIGEL CANTWELL, THE BEST INTERESTS OF THE CHILD IN INTERCOUNTRY ADOPTION (2014), available 

at https://www.unicef-irc.org/publications/pdf/unicef%20best%20interest%20document_web_re-supply.pdf. 
41 PHILIP ALSTON & BRIDGET GILMOUR-WALSH, THE BEST INTERESTS OF THE CHILD : TOWARDS A SYNTHESIS 

OF CHILDRENõS RIGHTS AND CULTURAL VALUES (1996), available at https://www.unicef-irc.org/publications/108-the-
best-interests-of-the-child-towards-a-synthesis-of-childrens-rights-and-cultural.html. 

42 G.R. No. 156343, Oct. 18, 2004. 
43 G.R. No. 154994, June 28, 2005. 
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the children. Among these factors are the previous care and devotion shown by each of the parents; their 
religious background, moral uprightness, home environment and time availability, as well as the childrenõs 
emotional and educational needs.44 

B. ICA as the Last Resort: The Subsidiarity principle 

  òSubsidiarityó means that Contracting States recognize that a child should be raised by his or 
her birth family or extended family whenever possible. If that is not possible or practicable, other 
forms of permanent care should be considered.ó45  

 1. Subsidiarity provisions in the Conventions 

 The preference for the child remaining with his/her family of origin is stressed in Articles 20  
and 21 of  the  Convention on the Rights of the Child:  

 Article 20:  

 1. A child temporarily or permanently deprived of his or her family environment, or in 
whose own best interests cannot be allowed to remain in that environment, shall be 
entitled to special protection and assistance provided by the State. 

 2. States Parties shall in accordance with their national laws ensure alternative care for 
such a child.  

 Article 21: 

States Parties that recognize and/or permit the system of adoption shall I(b) Recognize that 

inter-country adoption may be considered as an alternative means of child's care, if the 
child cannot be placed in a foster or  an adoptive family or cannot in any suitable 
manner be cared for in the child's country of origin;éó 

 On the other hand, the Hague Intercountry Adoption Convention provides that: 

 Article 4: 

 An adoption within the scope of the Convention shall take place only if the 
 competent authorities of the State of origin - 

 b)  have determined, after possibilities for placement of the child within  the State of 
 origin have been given due consideration, that an intercountry adoption is in the child's 
 best interests [é]. 

  Interestingly, there is a discrepancy in the application of the Subsidiarity principle enunciated in 
the CRC and in the HC ICAC. Article 21(b), CRC gives preference to in-country foster care and other 
suitable institutional care instead of out-of-country adoptions.  In contrast, Article 4, ICAC gives 
preference to permanent placement through ICA if there is no permanent placement in the State of Origin. 

 

                                                 
44 Id. 
45 Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry 

Adoption pmbl., available at https://www.hcch.net/en/instruments/conventions/full-text/?cid=69. 
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V. ADOPTION  
A. Adoption defined 

   Adoption is defined as a òjuridical act which creates between the adopter and the person adopted 
a relationship similar to that which results from legitimate paternity and filiation.ó46  Similarly, the 
Philippine Domestic Adoption Act defines adoption as a òsocio-legal process of providing a permanent 
family to a child whose parents have voluntarily or involuntarily relinquished parental authority over the 
child.ó47  

 However, adoption is not a recent phenomenon. Ancient origins of Adoption can be traced to 
biblical stories as those of Moses and the Pharaohõs daughter (Exodus 2:10), Orphan Esther who was 
adopted and became Queen of Persia (Esther 2:7) and Jacobs adoption of Ephraim and Manesseh (Genesis 
4:8).  

 Likewise, in Babylonia,  back in 2286 BC, the Code of Hammurabi had enduring themes such as 
permanence of the parent-child relationship created in adoption and the indispensability of the biological 
parentsõ consent to the adoption.48  

 The distinction however between the earlier concept of adoption and modern day adoption is 
found in its rationale. Historically, adoption was adopter-centric and was done for the benefit of the head 
of a family. Particularly it was to avoid extinction of the family name or to enable a person to fall under 
the paternal power of the new head of a family. The effect was that it made the adoptee the child of the 
adopter by legal fiction, therefore it was conditioned on the adopter being a full generation older. Thus, 
adoption imitated nature.49  

In contrast, the modern view stresses that adoption shall be done in the òbest interests of the child 
and with respect for his or her fundamental rights.ó50 This is to ensure that child grows up in the òkind of 
family love and care that will enable them to grow up with a decent chance of living a healthy and fulfilling 
life.ó51 

The Philippines follows the subsidiarity principle as defined in the Hague Convention on 
Intercountry adoption. Aliens who adopt under the Domestic Adoption Act are treated like any other 
adopter. Filipino prospective adopters enjoy no preference over alien domestic adopters. However, if the 
alien adopts through the ICA,  then the Filipino child may be adopted through  intercountry adoption if 
his/her adoption within the Philippines  is impossible, even if temporary foster care is still available within 
the country. Republic Act 8043 says: 

                                                 
 46 Prasnik v. Republic, G.R. No. L-8639. Mar. 23, 1956, citing 4 Velarde, 474. 

47 Rep. Act No. 8552 (1988). 
48 Elizabeth Aguiling-Pangalangan, NOT BONE OF MY BONE BUT STILL MY OWN, 4, (2015) 
49 Id at 98 
50 Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption 

pmbl., available at https://www.hcch.net/en/instruments/conventions/full-text/?cid=69. 
51 Elizabeth  Bartholet, Intercountry Adoption: Thoughts on Human Rights Issues, 13 BUFF. HUM. RTS. L. REV. 152, 

(2007). 
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 Section 7. Intercountry Adoption as the Last Resort- The Board shall ensure that all possibilities 
for adoption of the child under the Family Code have been exhausted and that Intercountry 
adoption  is in the best interest of the child [é].52 

Hence, all Filipino children who are declared legally available for adoption first go through the 
Domestic Adoption matching process. Only after it has been satisfactorily shown that the no adoptive 
family could be found within the Philippines may the child be adopted through Intercountry Adoption.53 
Intercountry adoption is made possible by  reason of the ease in travel from the Receiving State and 
Country of Origin and the innovations in telecommunications which make exchange of documents and 
coordination among the relevant parties and agencies to be completed with efficiency and relative 
swiftness. 

B. Effects of Adoption: Non-discrimination  

 After the adoption decree is issued, right to custody, exercise of parental authority and the duty of 
support are transferred to the adopters permanently. Adoption gives rise to legal effects. Since the adoptee 
for all intents and purposes becomes the legitimate child of the adopter, the adopteeõs right to a name, 
support and succession from his adopting parents does not differ from legitimate biological children. 

 There is a variance however in the right to citizenship of the adoptee. Acquisition by a minor of 
the foreign citizenship of his adopted parents is not one of the ways by which Philippine citizenship may 
be lost and cannot have the effect of naturalization or renunciation of Philippine citizenship. The adopterõs 
citizenship is not automatically conferred on the adoptee. The case of Therkelsen v Republic54 illustrates this 
point. Here, Therkelsen, a Turkish subject permanently residing in the Philippines was married to a Filipina 
and applied to adopt a Filipino child. The family court denied petition for adoption on the ground that 
Turkish law does not confer citizenship to adoptee. The SC, in the voice of Justice JBL Reyes, held that 
there is no requirement that the adopterõs citizenship must automatic confer citizenship to the adoptee. 
After all, the citizenship of the adopter is a matter political, and not civil, in nature. Adoption law does not 
and cannot require the transfer of citizenship to the child for the alien prospective adopterõs petition for 
adoption to be granted. 

Following this reasoning, the Department of Justice issued an Opinion55 that there is no loss of 
Filipino citizenship  resulting from adoption of a Filipino child by aliens. Filipino children who are adopted 
by foreigners retain their Philippine citizenship notwithstanding acquisition of the citizenship of adoptive 
parents. The reason for this is that under existing laws, acquisition by a minor of a the foreign citizenship 
of his adopted parents is not one of the ways by which Philippine citizenship may be lost. The adopted 
child thus becomes a dual citizen. 

Other countries like the US have resolved the issue of citizenship to benefit the adopted child. The 
US Child Citizenship Act (2000) gives internationally adopted children automatic citizenship rights 
immediately upon adoption and proof of citizenship is delivered to adoptersõ home within a month of 
arrival in the Receiving State. This move is focal in the direction of reducing disparities in the treatment of 
adoptive parentage as compared to biologically-related parenthood. Giving automatic citizenship to 
adopted children, as biologically-related children do, is consistent with principles of non-discrimination 
found in the CRC, Article 2.  

                                                 
52 Rep. Act No. 8043, § 7. This is the Inter-Country Adoption Act of 1995. 
53 Rep. Act No. 8043, § 11. 

 54 G.R. No. L-21951, Nov. 27, 1964. 
55 Secretary of Justice Op. No. 141 (Sept. 26, 1994).  
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The Committee on the Rights of the Child comments:  

[T]he right to non-discrimination is not a passive obligation, prohibiting all forms of discrimination 
in the enjoyment of rights under the Convention, but also requires appropriate proactive measures 
taken by the State to ensure effective equal opportunities for all children to enjoy the rights under 
the Convention. This may require positive measures aimed at redressing a situation of real 
inequality.  

One of these positive measures the Philippines should pass is a law that eliminates any distinction 
in the rights of children who are with their original family and those who are adopted. After all, the Domestic 
Adoption Law states that: 

Sec 17. Legitimacy. The adoptee shall be considered the son/daughter of the adopter for all intents 
and purposes and as such us entitled to a the rights and obligations provided to legitimate 
sons/daughters born to them without discrimination of any kind. To this end, the adoptee is 
entitled to love, guidance, and support in keeping with the means of the family.56 

Chief Justice Panganibanõs dissent in De Santos v Angeles57 is instructive: 

Indeed, it is hardly fair to stigmatize and create social and successional prejudice against children 
who had no fault in nor control over the marital impediments which bedeviled their parents. They 
are the victims, not the perpetrators, of these vagaries of life [é]. And this dissent finds its 
philosophy in this: that children, unarguably born and reared innocent in this world, should benefit 
by every intendment of the law [é]. 

C. Problem areas in Adoption 

1.Interracial/Intercountry Adoption 

 a. Race as a factor 

  Proponents for Intercountry adoption argue that race should not be a factor in adoption,  the 
only aim being to find a permanent home  for the child at the soonest time. The requirement of same race 
placements violates the principle of anti-discrimination since finding and giving love is not based on the 
color of oneõs skin. Demanding that the child and the adopters must belong to the same race or ethnic 
group may sometimes prevent children from being adopted altogether. Postponing to place the child so 
that he/she may be placed with those of his/her same race is not necessarily in the childõs best interest 
because of difficulty of placing older children. Instead of spending their formative years with a family who 
is in a better position to teach positive values to the children and mold their mind and character, they end 
up waiting it out in child caring agencies or living in the streets.      

 Opponents to intercountry adoption on the other hand point to the loss of cultural identity as the 
biggest casualty of interracial adoption. It is argued that children are best served by remaining in their 
community of origin, where they can enjoy their national heritage. Opponents also argue that intercountry 
adoption is the ultimate form of human exploitations given that typically, rich, powerful and white couples 
take children from poor, powerless members of poor countries, òthus imposing on those who have little 
what many of us think of as the ultimate loss.ó58 

                                                 
56 Rep. Act No. 8552 (1988), § 17. 
57 G.R. No. 105619, Dec. 12, 1995. (Panganiban, J., dissenting). 
58 Elizabeth  Bartholet, Intercountry Adoption: Thoughts on Human Rights Issues, 13 BUFF. HUM. RTS. L. REV. 152, 

(2007). 
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 This is validated by official figures do show that the top 20 countries of origin are relatively less 
wealthy countries in Asia and Africa while the top 20 receiving states are in Europe and North America.     
(See Tables).  
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 Indeed, there are more meaningful and long-term ways wealthy countries can help poor ones. In 
the Foreword to the last Millennium Development Goals (MDG) Report,59 then UN Secretary General Ban 
Ki-Moon wrote that òthe global mobilization behind the Millennium Development goals has produced the 
most successful anti-poverty movement in history.ó Wealthy countries should have committed to all or any 
of the MDGS among them, to eradicate extreme poverty and hunger (Goal 1), achieve universal primary 
education (Goal 2), promote gender equality and empower women (Goal 3), reduce child mortality (Goal 
4), improve maternal health(Goal 5) Combat HIV/AIDS, Malaria and other diseases(Goal 6), ensure 
environmental sustainability (Goal 7) and develop a  global partnership for development (Goal 8).  

The Sustainable Development Goals (SGD)60 continue the energy generated by the MDGs. The 17 
SDGs, if devoted the full attention of world leaders, especially those of wealthy and powerful nations, can 
bring us closer to a world without extreme poverty (SDG1) which is one of the most common reasons why 
children are given up for adoption. In addition, SDG 2 aims to achieve zero hunger, SDG 3 pertains to 
attaining good health and well-being, and SDG 4 relates to quality education, all of which will be made 
available to children who are placed with permanent families, irrespective of race. 

 

                                                 
59 U.N. Dept. of Economic and Social Affairs, The Millennium Development Goals Report 2015, available at 

https://www.un.org/millenniumgoals/2015_MDG_Report/pdf/MDG%202015%20rev%20(July%201).pdf. 
 
 60 https://www.un.org/sustainabledevelopment/sustainable-development-goals/ 
 

https://www.un.org/sustainabledevelopment/sustainable-development-goals/

