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0The chall engeinforn this
countries and individisat® find a heathy
balance between preserving a sense of identity,
home and community, and doing what it takes
to survive within the globalization system.
Otherwise stitthe need of the hour is to
balance national interest with international
survival .o

-Chief Justice Artemio Panganiban

. LIBERTY AND PROSPERITY AS TWIN BEACONS OF JUSTICE

All studens of human righg know that the Universal Declaration of HurRaght$ together
with the UN International Convention on Civil and Political Rigimd the UN International
Convention on the EconomiSocial and Cultural Right®nstitutethe International Bill of Human
Rights. These athe international human rightlocumentshat contain fundamentaghtsthat all
humans are presumed to harnd arethus universally protected.

Chief JusticArtemio Panganibarefers to these two sets of rights as the righitsetty and
prosperitywhich he champiores the twin beacons of jusideL i bert y6 embr aces ci
rights, while OoOprosperityo embodi e salphlasaphnydosmi ¢, s
that these two are mutually inclusive, such that nurturing prosperity should not encroach upon
safeguarding the liberty of our people, nor is fostering liberty a precondition for the emergence of
prosperity. Instead, they must be view#d egual significance and must be protected, to the same
extent, as essentials of life andvestlg. In GieflusticePangani bands words, 0l i be

1 Artemio Panganibadudicial GlobalizaiiofHE BIO-AGE DAWNS ON THEJUDICIARY, 31.

2 Universal Declaration of Human Rights Dec. 10, 194&yvailable at
https://www.refworld.org/docid/3ae6b3712c.ht
ml. The General Assembly adoptedulinésersal Declaration of Human RigimsDecember 10, 1948

3l nternational Covenant on Ci vi |, Dex.n16%,1965 avhilakiei at a | Ri
https://www.refworld.org/docid/3ae6b3aa0.html. This Covenant was adopted by the U.N. General Assembly Resolution
2200A (XXI) of December 16, 1966. It entered into force on March 23, 1976, in accordance with article 49.

4 International Ceenant on Economic, Social and Cultural Rifjhtser ei naf t,eDec. 86| CESCR6
1966 available https://www.refworld.org/docid/3ae6b36c0.html. Adopted and opened for signature, ratification and
accession by General Assembly resolution 2200A (XXI) of December 16, 1966. Entry into force January 3, 1976, in
accordance with article 27.

51 ARTEMIO PANGANIBAN , LIBERTY AND PROSPERITY41 (2006).



freedoms that prosperity allows, and in the same manner, prosperity must incluelspiogatly, the
|l iberty to strive for the 6dgood | ifed according

Il. CLASSIFICATION OF RIGHTS

Civil and political rights pertatio the persoal autonomy of the individual, or rigmi@ndates
thatt he State refrain from doing an act that wundu
political rights. Thus, the State traditionally performs a negative duty to guarantee the protection of these
rights, which are generally-sgfcutoryThese ri ghts are also referred
as they were given recognifiost in the history of the world.

Civil and political rights encompaghts tophysicaintegrity whichinclude the right to life, the
right to be free from inhumaror degrading treatment or punishment, freedom from slavery and
servitude and freedom from discriminatiortheone hangdand rights tondividual libertiesnclusive
of the rght of privacyreedom of thought, conscience, and reliieedom of opinion and expression
and theight of marriageon the other hand.

Economic, socighnd cultural rights seek to promote a better quality of living and insure the well
being and economic security of the individuble se are referred to as the
and the State has to intervene through legislation to createt@iomastsystem that allows their
realizatiodICESCR provides for th@ogressive realizatiby States of econarnsocial, and cultural
rightsot o t he maxi mum of TheESC righteaconipasthé reghtsrteeverk,uar ces . 0
health, to amdequate standard of livitmgeducatioyand to enjoy benefits of scientific progress

Though there is reference to first and second generation rights, all human ingirisieady
connecte@nd cannot be viewed in isolation from edobr. The indivisibility and interdependence of
human rights improves the enjoyment of one right and facilitates the advancement of dther rights.
Consequent)yan analysis of the nature of human rights establishes absence of a principled distinction
between CP anBSC rights. The UniversaDeclaration oHumanRightsmade no ditinction between
these rightgiven thabothare derived from the same ide&luwhan dignityit can be seen as wietim
recent human rights treaties such a€dimeention on the Elimination of All Forms of Discrimination
Against WomerQEDAW)and theConvention on the Rights of the CKHIIRC)1thatthe enjoyment
of all human rights isterconnected.

The CEDAW atered into force in 198iith the Philippingshaving ratified the treaty on August
1981, aone of thd 89 statethat has ratified the CEDAWis the principal international legal instrument
for the protection and promotiam f wo me n d s .2hAnatteenlegally gnhimgsinternational
instrument which incorporates the full range of human rights, this time for,a¢hitdeesBRCThe CRC

61d. at 42.

7NOEL VILLAROMAN, COMPENDIUM OF TERMS ANDPHRASES ONHUMAN RIGHTS 114 (2002).

8|d. at 115.

2 UN. Human Rights Office of the High Commission&ihat are Human Righta?
https://www.ohchr.org/en/issues
/pages/whatarehumanrights.aspx (last accessed June 19, 2019).

10 Convention on the Elimination of All Forms of Discrimination Against Wreesn a f t er QG CEDA WO |
Dec. 18, 197%vailable lattps://www.refworld.org/docid/3ae6b3970.html.

11 Convention on the Rights of the Chiildh e r e i n a fNbwe 20, 198@\RiGdd at
https://www.refworld.org/
docid/3ae6h38f0.html.

12 |tisalso Knownasthi®o mends Convention and the International



enterednto force in 1990 arftas beencaeded to by every country in wwld except for the US and
SomaliaThe CRGwvasacceded tby the Philippines on August 21, 189¢he Committee on the Rights

of the Child General Comment No 1t3is underscored h a t othere is no hiera
Convention; all the rights provided for therein are ickild's best intereStsnd no right could be
compromi sed by a negative interpretation of the

The CRCclassifies the righof the child intdour (4) categories. The first of which suevival
rights that encompas® right to life antb have the most basic needs soetright to a family, to an
adequate standaotiliving, shelter, nutrition, antedicatreatmentSecond areedelgpment rightshat
enablechildren to reach their fullest potentinong these ameducation, play and leisure, cultural
activities and freedom of thougbbnscience and religiohhe t hird category of
patticipation rightsr rights that allow children to take an active role in their commioy gjiearanteeing
theirfreedom to express opinicaisd to have a say intteas affecting their own livédights essential
for safeguarding children and adolescents from all forms ofredglset and exploitatidmat include
protection against chilaborandsexual exploitation are referred to as protection rights.

Key CRQights findresonance iather conventions. Thight to lifeis found inArticle 6 of both
the CRCand the ICCPR, andrticle 2 of the UDHR Theright to health and health serviceArticle
24 of the CRds protected irticle 12 of the ICESC&nhd CEDAW Article 12, 14(jhilefreedom
from discriminatiomn Article2, CRCjs likewise guaranteedArrticle 2 of the UDHRArticle 2(2)of
the ICESCR Article 2, (1) of ICCPR and Artick® 1of theCEDAW. Likewise, theghtto education
is safguarded bprticle 280f theCRC Article 26 otheUDHR, Article 13 of the ICESCRACEDAW
Articles 5, 10, 11(c), 14(2)the Preamble, Articles 5 and 18 of the GR&le 16 of the UDHR,
Article 23 of the ICCPR, and Article 10 of the ICES®Articles 13(a), 14(1), 16) of CEDAW all
speak of theght to a family

In September 2011, an authoritative interpretation by experts of the evolution of international
human rights law since 1986, and based on more than ten years of legat peeeatet,three
obligations on Statesvhich is now the prevailing international human rights framéwtbik
obligations taespegirotecandfulfill5 The obligation to respect requires-imaarference with the
enjoyment of rightswhile he obligation to protect requires States to protect human rights from being

13 General Comment no 14 (2013) on the right of the child to have his or her best interests taken as a primary
consideration (art3, para 1), CRC/C/GC/a4ailable at
https://www2.ohchr.org/English/bodies/crc/docs/GC/CRC_C_GC
_ 14 _ENG.pdf.

14 Qlivier De Schutter, Asbjgrn Eide, Ashfagq Khalfan, Marcos Orellana, Margot Salomon & lan Seiderman,
Commentary to the Maastricht Principles on Extraterritorial Obligatiersred Sfae®nomic, Social and Cult@dl Rights
HUM. RTS. Q 1084 (2012).

15 International Commission of Jurigé&gastricht Guidelines on Violations of Economic, Social and Cultural Rights
[ hereinafter 0Maast ri c Banuary GR6i d e | il9%kikmkie] at
https://www.refworld.org/docid/48abd5730.htifslccessed 17 June 200P.a st r i cht Pr i AlStatesl e s, Pr
have obligations to respect, protect and fulfil human rights, including civil, cultural, ecagbisichqtblitideiiantesocial
territories and extraterritbBaléyaldaastricht Guidelines, ¥ 6.

16 Maastricht Guidelinesypranote1 5, & 6. oLi ke civil and political r
impose three different types of oblgaion States: the obligations to respect, protect and fulfil. Failure to perform any
one of these three obligations constitutes a violation of such rights. The obligation to respect requires States to refrain
from interfering with the enjoyment of ecormmsbcial and cultural rights. Thus, the right to housing is violated if the
State engages in arbitrary forced evictions. The obligation to protect requires States to prevent violations of such rights b
third parties. Thus, the failure to ensure thaaterigmployers comply with basic labour standards may amount to a
violation of the right to work or the right to just and favourable conditions of work. The obligation to fulfil regsires Stat
to take appropriate legislative, administrative, budgetiig| prtl other measures towards the full realization of such



violated by third partiés.The obligation to fulfil requires States to take appropriate legislative,
administrative, budgetary, judicial and other measures towards thedftidiredlsich rightgBadillo

v. Tayada decision penned Bief JusticBanganibgremphasizethatthe State has an obligation

to recognize the right of everyone to an adequate standard of living for himself and his family,
including adequati®od, clothing and housing, and to the continuous improvement of living
conditions:

According to Isagani Cruz, "[l]t is now obligatory upon the State itself to promote

social justice, and to adopt other measures intended to ensure the dignity, welfare

ard security of its citizens. x x x. These functions, while traditionally regarded as
merely ministrant and optional, have been made compulsory by the Coastitution.

A State is responsible for a human rights violation when it fadsittedomestiadedress foa
breech of aninternational human rights lawtompreventhe commission of a foresdmmman rights
violation This encompassests of the States avell as those authorized &yd attributable tds
agencies. For example, States parties agreedtdl @eropriate measuv@saccordance witlrticle
2(c) of the Women's Conventi@inderthis article the Statdas a duty tprotectthe rightof women
on an equal basis with men and to ertsaneondiscrimination ofvomenthrough competent national
courtsand other public institutioAsConsequentlyt, has beereasonetl h a statedmay be considered
to have facilitated anternational wrong or to be complicit in its commission when the wrong is of a
pervasive or persistent chara@er.

Thejudiciaryhas a crucial role in determiniing application of international human rights law
principlesat the national lev&l.If a domestic courjudge erroneoushjinterpretsa treaty due to

rights. Thus, the failure of States to provideSeessenti
alsdviaastricht Principles, Principle 3.

17Maastricht Guidelinespraote 15, 1 6.

18]d.

19G.R. No. 143976 & 14584%yr. 3, 2003

20]d.

21 In the separate opinion of Justieanganibaim Serrano v. National Labor Relations Commission and Isetann
Department St@dR. No. 117040, Jan. 2000, he wrotgT]raditionaldoctrine holds that constitutional rights may be
invoked only against the State. This is because in the past, only the State was in a position to violate thes®rights, includ
the due process clause. However, with the advent of liberalization, ideragdlativatization, the State tended to cede
some of its powers to the "market forces." Hence, corporate behemoths and even individuals may now be sources of
abuses and threats to human rights and | iberties.

22Rebecca Coolstate Accountability WndeZonvention on the Elimination of All Forms of Discrimination Against
Womerin HUMAN RIGHTS OF WOMEN: INTERNATIONAL AND NATIONAL PERSPECTIVES237 (Rebecca Cook ed.,
1994).

23 Open Society Justice Initiative, From Rights to Renfelietures and Strategies for Implementing
International Human Rights Decisions(20\8jilable lattps://www.refworld.org/pdfid/5242b7224.pdf
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a particulanationabiasor decline to give effett atreatyby reason of whictnandividud® s h u ma n
rightcould not be enforcethen thatStateis in breachAt thistime theindividual is deemed to have

exhausted all domestic judicial remedies and may now bring a complaint before the relevaritreaty body.
Clearly,mportant powers and responsibilities lie in the hands joidibry to give effect to human
rightsDomesti ¢ courts can serve as a omi&sefing | i
international human rights norms to the benefit of both interabsiod domestic law.

I1l. WHY EXAMINE HUMAN RIG HTS WITHIN THE FAMIL  Y?

Examination o€oncepts of liberty and prospewiyhin therealm of family law is not common.
In the Philppines, the subject matter of ecabe falls under a specific substantive area of law. Family law
is regarded as a Civil law subject while human rights is a matter within the purview of Constitutional and
international law. Yet, | was struck by the idea of viewing family law from efiéleman rights after
coming across a speegbenby Eleanor Roosevelirst lady of the United States from 22335 and
US Delegate to the United Natiddsneral Assembigom 1451953. @ the Tenth Anniversary of the
Universal Declaration biuman Rights on 27 March 1%5® shared thi@luablenessage

Where after all, do universal human rights begin? In small places, clos& s lubmse and so

small that they cannot be seen on any map of the world. Yatetheyworld of thendividual

person: the neighborhood he lives in; the school or college he attends; the factory, farms or office
where he works.

Such are the places where every man, woman or child seeks equal justice, equal opportunity, equal
dignity, without discriminatioUnless these rights haweaning there, they have little meaning
anywhereWithoutconcerted citizen action to uphold them close to home, we shall look in vain

for progress in the larger waotid.

This led me to look at the human rights instrumentprbigtct the family, most specifically the
rights of childrenAfter all, though the family is basically private in nature and thus should be left
untrammeled, it is subject to regulation in the presence of compelling State interests. These regulations
may be imposed by the State to protect and promote the hunmsrofrigtembers of the family.
Conversely, human rights of individual family members could end up violated by unnecessary State
intrusion intathe affairs of the family.

24 There are eight UN treaty bodies whiey receive individual complaints from individuals. These are the
Human Rights Committg@ommittee on the Elimination of Discrimination against Wdbmenmitteeaganst Torture
Committee on the Elimination ofiBial Discriminatioommitteeon the Right of Persons with Disabilities, Committee
on Enforces Disappeences, Committee on Economiagidl and Cultural Rights and the Committee on the Rights of
the Child.

25Rebecca Cookse ner al Approaches t o Dome s tRights LAymHUMANC at i on
RIGHTS OF WOMEN: INTERNATIONAL AND NATIONAL PERSPECTIVES353(Rebecca Cook ed., 1994).

%E|] eanor Roosevelt, Speech delivered at the present
Action for the Tenth Anniversary of the Universal Decl

1958)



A. Right to a family

The CRC protects thigght to a family as a Survival Righis is found is several provisions of
the CRC as follows:

1.CRCPreamblé: The f amil y, @aos8potsbcetydndthechatwwevironment g
forthe growthandwddei ng of its members should be afforde

2. Article 50States &ties shall respect the responsibilities, rights and duties of parents or, where
applicable, the members of the extended family or community as provided for by local custom, legal
guardians or other persons legally responsible for the child, to praviohgniner consistent with the
evolving capacities of the child, appropriate direction and guidance in the exercise by the child of the rights
recognized in the present Convention. 6

3. Article 8 paragraphi: 0States Parties undertake to respecigieof the child to preserve his
or her identity, including nationality, name and family relations as recognized by law without unlawful
interferencé.

4.Article Qparagrapth : 0 St ates Parties shall ensare t ha
her parents against their will, except when competent authorities subject to judicial review determine, in
accordance with applicable law and procedures, that such separation is necessary for the best interests o
the child. Such determination may lmes®ary in a particular case such as one involving abuse or neglect
of the child by the parents, or one where the parents are living separately and a decision must be made as
to the child's place of residence.

5. Article 18 paragraph: 0Statedarties shall use their best efforts to ensure recognition of the
principle that both parents have common responsibilities for the upbringing and development of the child.
Parents or, as the case may be, legal guardians, have the primary respotigbipprioging and
development of the child. The best interests of the child will be their basic&concern.

These rightareprotectedas welby theConstitution andPhilippine &tute lawsn family and
family relationsSection 1, Art. XVConstitutiomrecognizes the Filipino family as the foundation of the
nation. Accordingly, it shall strengthen its solidarity and actively promote its total devefdpment
of the Family Cod®& explains the role played by the Kanmand reiterates the Constituf®on
characterization of the famalysthe doundation of the natiarniThe Family Codéepicts the familysoa
basic social institution which public policy cherishes and protects. Consequently, family relations are
governed by law and no custom, practice or agreement destructive of the family shall be recognized or
given effect

The Civil Cod® provides the presumption in favor of the solidarity of the f&uigequently,
Republic v. Molifhanderscores that:

Any doubt should be resolved in favor of the existence and continuation of the marriage and
against its dissolution andllity. This is rooted in the fact that both Ganstitution and our
laws cherish the validity of marriage and unity of the family. Thus, our Constitution devotes an

27Exec. Order No. 209 (1988). Thseat ed t he Family Code FavmiiyGodeé.] Phi | i pp
28]d. art 146.
29 CiviL CoDE,a r t 220. oln case of doubt, al presumptions

intendment of law or facts leans toward the validity of the marriage, the indissolubility of the marriage bonds , the
legitimacy of children, the community of propduring marriage, the authority of parents over their children and the
validity of defense for any membetheffamilyincas of unl awf ul aggression. 6

30G.R. No. 108763, Feb. 13, 1997.



entire Article on the Family, Ideaesgnariiage ng it oOas
as |l egally o0inviolable,é thereby protecting it f
family and marri age ar e TheoFanihe Codepechmdsehist edé by t

constitutional edict on marriage and the family and eémgsht®eir permanence, inviolability
and solidarity

B. What isa ofamily6?

Therearebags in domestic and international law that establish the right to a family and the duty
of the State to protect the famByit what is the family?

Ininternational aw, the right to a family as the oOnat
and entitd to State and societal protection, is enshrined in Adiaéth@ ICCPRand Article 10 of
the ICESCR2 Article 17 provides for protection again

privacy, family, hoUNdunman RglbtoQommiteioits Generadl E@ommentl h e
on Article 17 of t he fa@igiRdudealldhose tomprisird) thénfidyaas t he t
understood in the society of the State party <co

The right toa family is also protectedAnticles 9, 11 and 16 of the CEDAWat safeguard
women fromdiscrimination in all mattepgertainingo marriage and family relations andures the
right of womerto keeptheir nationalitglespitenarriageo an alienProtection from discrimination of
persons with disabilities in matters relating to marriage and family is explicikeir23Adicthe
Convention on theights of Persons with Disabilitiess.

S1ICCPRsupra ot e 3, art. 23. 01. The family is the natura
to protection by society and the State. [é]6
32|CESCRsupraote4,artt 0. 0 The States Parties to the present Ci

protection and assistance should be accorded to the family, which is the natural and fundamental group unit of society,

particularly for its establishment and whike iésponsible for the care and education of dependent children. Marriage
must be entered into with the free consent of the intel

33 Convention on the Rights of Persons with Disahilitidan. 24, 2007,available at
https://www.refworld.orgdocid

/45f973632.html.

Article 23- Respect for home and the family:

1. States Parties shall take effective and appropriate measures to eliminate discrimination against persons with disabilities

in all matters relating to marriage, family, parenthdaelationships, on an equal basis with others, so as to ensure that:

(a) The right of all persons with disabilities who are of marriageable age to marry and to found a family on the
basis of free and full consent of the intending spouses is recognized;

(b) The rights of persons with disabilities to decide freely and responsibly on the number and spacing of their
children and to have access toamopriate information, reproductive and family planning education are
recognized, and the means necessanable them to exercise these rights are provided;

(c) Persons with disabilities, including children, retain their fertility on an equal basis with others.

2. States Parties shall ensure the rights and responsibilities of persons with dishbiktiEsdviit guardianship,

wardship, trusteeship, adoption of children or similar institutions, where these concepts exist in national législation; in a

cases the best interests of the child shall be paramount. States Parties shall render apgtenméate pasgons with

disabilities in the performance of their elédring responsibilities.

3. States Parties shall ensure that children with disabilities have equal rights with respect to family life. With a view to

realizing these rights, and teyant concealment, abandonment, neglect and segregation of children with disabilities,

States Parties shall undertake to provide early and comprehensive information, services and support to children with

disabilities and their families.

4. States Partigball ensure that a child shall not be separated from his or her parents against their will, except when

competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such

separation is necessary forlbst interests of the child. In no case shall a child be separated from parents on the basis of

a disability of either the child or one or both of the parents.



A review othe International Convention on the Protection of the Rights of All Migrant Workers
and Members of Thdwamilies, showbkatt h e tnhembers obtheaf mi ik defined, although in a
generaand rather nebulowsanner, as

[Plersons married to migrant nkers or having witthem a relationship that, according to
applicable law, produces effects equivalent to marriage, as well as their dependent children and other
dependent persons who are recognized as members of the family by applicable legislation or
applicable bilateral multilateral agreements between the State concerned.

There is no categorical definition of the family found in any international human rights treaty.
Reference i s i nst e awhichmahd absenae oftanty speciipyedtl ultcnatdlyl e | a w ¢
be the domestic law of the parties concerned. However, as earlier mentioned, there is neither
Constitutionahor statue lawhatdefines what a family is.

| came across o me definitions of o0 f aPhilippinedLegdl r om o
Encyclopediaefinesfamilya s  hatueal and social institution founded on conjugal ,upiioding
together the individuals composing it, for the common accomplishment of the individual and spiritual
ends of life, under the authoriiy ot he or i gi nal als compilidgastatisticsvaimdd h e a d
conducting censuses on different sectors of Philippines, sheétational Statistics Office classifies a
family as group of peoplhat usually livesgether and scomposed of the head and other persons
related to the head by blood, marriage or adopéion

Theprevailingconcept of a family is erthat is of a married heterosexual comipfieoffspring
who are genetically related to them, andrtiatives (grandparents, siblings, aunts and uncles, cousins)
connected to them by consanguinity or affilitgditionallyf ami 'y ti es ar @hiscr eat e
concept and image of the familyere there are fixetentities and prelentifiedroles to be played by its
members isne recognized international conventions.

In Article 9(1) of th€RC (0States Parties shall ensure that a blillchet be separated from his
or her parentagainst their wifl Likewise, the Preamble of tHague Convention for the Protection of
Children and Cooperation Respect of Intercountry AdoptiondguelCAC)e st abl i shes t he
State should take, as a matter of priority, appropriate measures to enable tteraiidridhe care of
his or her 3fAagnaiilny ooffamirliygionf. dori gi né presumes th

However,Chief Justc e Pangani ba nadvanoesm teleacommunicatiohsh the 0
migration of people, the rapid changes in technology, and the scientific realities-shounkavgevorld
have modified the absol ut?3eThessdevelapiersthaveelikewiger r i t or
introduced modifi¢ens in the structure and concept of a family.

How technological advances have introduced and spurred these changes and the legal issues that
arise therefrom are exemplified in theatleas of adoption and surrogacy, which are the focus of my
paperln both adoption and surrogacy, the Best interest of child standard is applied and an understanding
of this concept is essential to gfalip thecompeting rights at stake.

5. States Parties shall, where the immediate family is unable to care for a child itiéth, disdbitake every effort to
provide alternative care within the wider family, and failing that, within the community in a family setting.
34Phil. Stat. AuthGlossary of Terats (ast visited June 19, 2019).

35Convention of 29 May 1993 on Protection of Children afugp&mation in Respect of Intercountry Adoption
pmbl.,avadble dtttps://www.hcch.net/en/instruments/conventions/fuibxt/?cid=69.
36 ARTEMIO PANGANIBAN , LEVELING THE PLAYING FIELD. (2004)
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IV. CENTRAL PRINCIPLES ON CHILD BRIGHTS
A. Best interests of the Child

1. Basisin Law

The following are the provisions of the CRC and the Hague Conwentiotercountry
Adoptiont hat i ntroduce the best interest¥efomd t he
this standardtatedn the following provisions of ti@nvention on the Rights of the Child

a. Article 3 In all actions concerning children the best interests of the child shall be
primary consideration.

b. Article 9(1) States Parties shall ensure that a child shall not be separated from his or her
parents against their will, exdep §eparation is necessary for the best interests of tHe éhjld

c. Article 21States Parties that recognize and/or permit the system of adoption shall ensure that
the best interests of the child shathleeparamount consideration

The HaguelCAC likewise refers to the best interests of the child standard in deciding the
approprih eness of the childds adoption, as found

n

a. Article 1: 0The objects of the present Conve

a) to establish safeguards to ensure that intercountry adoptions take place in the best interests

of the child and with respect for his or her

b. Article 4: 0An adopt i oentiorwshdll hakpface totlyeithes c o p e
competent authdies of the State of origin

b) have determined.that an intercountry adoption is in the childs interests.
best interests

Both conventionszcognize the existerafehe family ties by natusetweerthe birth mother
and the child it the HaguéCAC has a narrower focusVhile drawing on the CRC principies,
provides minimum safegudodprotect the rights of children affected by IBdth Conventions
accept that under certaircamstances, the family toigsnature or ties with the family of origia
severed and a new setpafents, who are strangers to the child,aadethe parental rights and
responsibilitiesBoth concede the responkiip of national authoritieg® asseshow the alternative
childcare solutions including ICA meetstinterests of childremithouta family.

2. Best interests of the Child: limitations of the standard

a.Problem of Indeterminacy

Thoughit is aprinciple that has received universal acceptance, the best interest of the child

standard is ubject to different interpretations depending on culture, religion and traditiahis best

fu

of



of the child is detmined if not conditioned aluesaset ofbeliefs and upbringing of the person making
the judgment.

Another concerhraisewith the lest interest of the child standarthesabsence ofileson the
basisof which gudgedeterminesvhat is in the best interest of the child. Should the nalgghe call
based onit e ¢ hurrentdn@esst (formulated in relation to actual life conditionegperiences) or
should the judge endeavor to foresee, if not speculfatei@oriented interestdn short, should the
judge who has to make the decision as to what is best for the child base that decision on the present needs
of the child? Or should the judge ansitgpvhat the person might say ten years fronbableoking
back towhat he or she needed when he/she was a \htlidut any principled guidelineases with
similar facts may still be decided differently demgon how the judge arrivesvaiat he oshe believes
the best interest of the child is and how that will be served.

b. The question of @ightto be given the BIC

I n the CRC, the best interest of the child i
him/her. The Committee on thights of the Child General Comment NG&7 ihderscores that:

40)Vi ewing the best interests of the child as opr

that <childrends interests must occupy in all ac

interests in all circumstances, but especially when an astam uradeniable impact on the
children concerned.

The usen the CR@fadi n s t e a dprinsafy camdidbratidyives rise tdifferentresults.
As 0t hed pr i mhberbgstimnterestofithd ehildastandaoald beat consideration of first
importance among other considerations and have absolute priority over those other congiderations.
consequencét, does not givehe decisiomaker flexibilityeven in extreme cas€sr instance, in a
situation when a pregnant woman has to undergo a medical procedure necessary to save her life, the bes
interest of the child as O0theddpsi matgremeshsaddr:
be protectedt all cost®On the other handad me r e Ithat thenleest imterests of the childrie of
thevitalconsideration8loreoverGeneral Comment No 14 explaims significance of the best interests
of the child a a primacpnsideration:

37. The expression oOprimary considerationd mean
considered on the same level as all other considerations. This strong postifi@d ibyjLthe

special situation of the child: dependency, maturity, legal status and, often, voicelessness. Children

have less possibility than adults to make a strong case for their own interests and those involved

in decisions affecting them must bdieitly aware of their interests. If the interests of children

are not highlighted, they tend to be overlooked.

A shift to the best interest standard b@éirtg bagamounto n s i d & noticdedblgseen in
adoption, whichnfers that te ¢ i | dsbisterestsare determinativerthen the decision involves
termination of parental ties with the parents by nature and creating new ones with a .n@w fareily
paramount o n s i d e r a tisimoraetban thafiksebat cames close to being the only consideration
Thisis the standard appliea Philippine lawsuch as th€hild and Youth Welfare Cotltait states that
o[l]l n all matters relating t o chid diswehareshalltteeu st ody

37General Comment No. 14 (2013) on the right of the child to have his or her best interests taken as a primary

consideration (art3, para 1), CRC/C/GC/14, available at
https://www2.ohchr.org/English/bodies/crc/docs/GC/CRC_C_GC
_14 _ENG.pdf.
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paramouato n s i d 8 lrikewise,berDondestic Adoption Agtr ovi des that, o[l ]n
to the care, custody ad adoption of a child, his/her interest ghalljagamooansideratiofp é 9. 6

c.TheRole of the Bst Interest of the Chiklandard

A study made by UNICEFi el de d t h e insteadhotbeingshe sole basidhifar tefining
what action to take, best interests nowrhavehould have a far more limited role within human rights
constraints. This means that determining best interests needttodgyh and wefirescribed process
directed, in particular, towards identifying which of two or morebag#d solutions is most likely to
enable children to realize their rights, bearing in mind that the other people affected by those solutions

7

alsohave their o4n human rights. o

ProfessoPhilip AlstonUN Special Rapporteon extrajudicial, summary or arbitrary executions
from August 2004 to July 2Gi@ CeChair of the NYU law School Center for Human Rights and Global
Justicedissects thBIC standard and identifies the three roles it plays. First, he saysitismeanfgp or t ,
justify or clarify a particular approach to issues arisiner t he Conventioa. 0 Sec
omedi ating principl e \licts loetween differena rigistd véhére these arise s o |
within the overall fFinadyndstwoaxdminesfthe BlGbasasCooavaluating i o n . ¢
the | aws and practices of States Partiem where
Convertion. o

In Philippingjurisprudencanost oftenthe BIC plays the second role as a mediating principle.
TheCourt uses the best interest of the child standard to decide a broad range oVimeati¢here are
competing rights between the parussiallyparens, seeking sole custody of their cHildBriones v.

Miguét a decision penned by Justice Panganiimoourt held thatt h e we | bestrineerestofd t h e
theminoms the controlling factor. o

In Gualberto v Gualiéthe Court held

The Convention on the Rights of the Clpitdvides that In all actiom®ncerning children,

whether undertaken by public or private social welfare Institutions, courts of law, administrative
authorities or legislative bodies, the best interests of the child shall be a primary consideration. The
principle of best interest dfe child pervades Philippine cases involving adapiemdianship,

support, personal status, minors in conflict with the law, and child custody.

The principle of best interest of the child pervades Philippine cases involving adoption,
guardianship, pport, personal status, minors in conflict with the law, and child custody. In these cases,
it has long been recognized that in choosing the parent to whom custody is given, the welfare of the minors
should always be the paramount consideration. Countsuadated to take into account all relevant
circumstances that woul d -beimyand develbpmeAsiderirgmtleen t h e
material resources and the moral and social situations of each parent, other factors may also be considerec
to ascertain which one has the capability to attend to the physical, educational, social and moral welfare of

38Pres. Dec. No. 603 (1974), § 8. (Emphasis supplied.). This is the Child and Youth Welfare Code.

39Rep. Act No. 8552 (1988)2(b). (Emphasis supplied.). This is also knownRarttestic Adoption Act of
1998.

40 NIGEL CANTWELL, THE BESTINTERESTS OF THECHILD IN INTERCOUNTRYADOPTION (2014)available

athttps://www.unicefirc.org/publications/pdf/unicef%20best%20interest%20document_wsippéy.pdf.

41PHILIP ALSTON & BRIDGET GILMOUR-WALSH, THE BESTINTERESTS OF THECHILD : TOWARDS ASYNTHESIS
OF CHILDREN® RIGHTS AND CULTURAL VALUES (1996) available https://www.unicefirc.org/publications/108he-
bestinterestof-the-childtowardsa-synthesif-childrensrightsandcultural.html.

42G.R. No. 156343, Oct. 18, 2004.

43G.R. No. 154994, Ju@s, 2005.
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the children. Among these factors are the previous care and devotion shown by each of the parents; their
religious background, moral uprightnessehemaironment and time availabiity wel | as t he ¢
emotional and educational ne¥ds.

B. ICA as the Last ResortThe Subsidiarity principle

OSubsidiarityd means that Contracting States
her birth family or extended family whenever possible. If that is not possible or practicable, other
forms of permanent care should be considéred

1. Subsidiarity provisions in the Conventions

The preference for the child remaining with his/hedyfaoshorigin is stressed in Articles 20
and 21 of theConvention on the Rights of the Child

Article 20:

1. A child temporarily or permanemtgprived of his or her faméywvironment, or in
whose own best interests cannot be allowed @irrenthat erironment, shall be
entitled to spaal protection and assistapoevided by the State.

2. States Parties shall in accordance with themmahdaws ensure alternaibaee for
such a child.

Article 21

States Parties that recognize and/or permit the system of adoptiofbsRatognize that
intercountry adoption may be considered as an alternative means of child's care, if the
child cannot be placed in a foster can adoptive family or cannot in asujitdle
manner be cared forintbten i | d' s country of origin; o

On the other hand, thgague Intercountry Adoption Conventfmovides that:
Article 4

An adoption within the scope of the Convention shall take place only if the
competent authorities of the State of orgin

b) have determined, after possibilities for placement of the childththiState of
origin have been given due consideration, that an intercountry adoption is in the child's
best interesfs € ] .

Interestingly, there is a discrepancy in the application of the Subsidiarity principle enunciated in
the CRC and in the HC ICA@rticle 21(b)CRC gives preference tecmuntry foster care and other
suitable institutional care instead ofaftdountry adoptions. In contrast, Article 4, ICAC gives
preference to permanent placement through ICA if there is no permanent placement in tDe@tate of

441d.

45 Convention of 29 May 1993 on Protection of Children armp@uation in Respect of Intercountry
Adoption pmbl.available lttps://www.hcch.net/en/instruments/conventions/fitkxt/?cid=69.

12



V. ADOPTION
A. Adoption defined

Adoptionisdefineds a oj uri dical act which creates be
a relationship similar to that w h4 cSmilaryghs ul t s f
Philippine Domestic Adopt tHegahprodasdf pravidirfgia peensaneatd o p t |

family to a child whose parents have voluntarily or involuntarily relinquished parental authority over the
chi4 d. o

However, adoption is not a recent phenomenon. Ancient origins of Adoption can be traced to
biblical storiesash os e of Moses and t he )Fomphan &siherovo wésa u g h t
adopted and became Queen of Persia (Esther 2:7) and Jacobs adoption of Ephraim and Manesseh (Genesi:
4:8).

Likewise, in Babylonia, back in 2286 BC, the Code of Hammurabdhadg themes such as
permanence of the paratild relationship created in adoption and the indispensability of the biological
parentsd cons#nt to the adoption.

The distinctionhowever betweethe earlier concept of adoption and modern day adogtion
found inits rationaleHistorically, adoption was adofentric and was done for the benefit of the head
of a family. Particularly it was to avoid extinction of the family name or to enable a person to fall under
the paternal power of the nbead of a family. The effect was that it made the adoptee the child of the
adopter by legal fiction, therefore it was conditioned on the adopter being a full generafibusplder.
adoption imitated natufe.

In contrast, the modern view stresses that adoption shall be doebndhgettests of the child
and with respect f orShhiss oirs hteo dmnusdraenetntt atl a higl
family love and catieat will enablenem togrow up with a decent chance of living a healthy and fulfilling
| ife. O

The Philippines follows the subsitjaprinciple as defined in thdague Convention on
Intercountry adoptiorAliens who adopt under tiBmestic Adoption Act areeated like any other
adopter. Filipino prospective adopters enjoy no preference over alien domestic adopters. However, if the
alien adopts through the ICA, then the Filipino child may be adopted through intercountry adoption if
his/her adoption withithe Philippines is impossible, even if temporary foster cédlravaitble within
the countryRepublic Act 804ays:

6 Prasnikv. Republic, G.R. No-8639. Mar. 23, 1958tingt Velarde, 474.

47Rep. Act No. 8552 (1988).

48 Elizabeth AguilingPangalangan, NOT BONE OF MY BONE BUT STILL MY OWN(2015)

491d at98

50Convention of 29 May 1993 on Protection of Children afugp&mation in Respect of Intercountry Adoption
pmbl.,available lattps://www.hcch.net/en/instruments/conventions/fulbxt/?cid=69.

51Elizabeth Bartholelintercountry Adoption: Thoughts on Human RighBlUBsud$UM. RTS. L. REV. 152,
(2007).
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Section 7. Intercountry Adoption as the Last ReBuetBoard shall ensure thapabsibilities
for adoption ofthe child under the Family Gotlave been exhausted and ther¢ountry
adoption is ithe best interest of the chiildé.p

Hence, all Filipino children who are declared legally available for adoptiomhfiostgépothe
Domestic Adoption matching process.yCxiter it has been satisfactorily shown that thedaptive
family could be found within the Philippines may the child be adopted through Intercountry ®doption.
Intercountry adoption is made possible by reason of the ease in travel from the Receiving State and
Country of Origin anthe innovationsn telecommunications which make exchange of documents and
coordination among the relevant parties and agenciesctonpketed with efficiency and relative
swiftness.

B. Effects of Adoption: Non-discrimination

After the adoption decree is issuigght tocustody, exercigé parental authority and thetyg of
support are transferred to the adopgtersnanentlyAdoption gives rise to legal effects. Since the adoptee
for alll intents and purposes becomes the | egitdi
support and succession from his adopting parents does not differ from Ildgdiotatal children.

There is a variance however in the tmlitizenship of the adoptéqusition by a minor of
the foreign citizenship of his adopted parents is not one of the ways by which Philippine citizenship may
be lost and cannot have #feect of naturalization or renunciation of Philippine citizedshipg adopt er 6
citizenship is not automatically confemethe adopteelhe case of herkelsen v Reptibilistrates this
point.Here, Therkelsen;Tairkish sufect permanently residingliie Philippinesrasmarried to a Filipina
and applied to adopt a Filipino child. Témify cout denied petition for adoption on the ground that
Turkishlaw does not confer citizenship to adopitee. SCin the voice of Jusé JBLReyesheld that
there Iis no requirement that erlciizenshijpdoptheadoptee. c i t i
After all, he citizenship of the adopter is a matter political, and nahamatue. Adoption law does not
and cannotregi re the transfer of citizenship to the ¢
adoption to be granted.

Followingthis reasoningthe Departrant of Justice issued an Opif¥dhat there is ntpss of
Filipino citizenshipgesulting from adoption of dipino child by alienKilipino children who are adopted
by foreigners retain their Philippine citizenship notwithstanding acquisition of the citizenship of adoptive
parents The reason for this thatunder existing lawecquisition by a minor of a the foreign citizenship
of his adopted parents is not one of the ways by which Philippine citizenship mayheeddepted
child thus becomes a dual citizen.

Other countries like the US hagsolvedhe issue of citizenship to benefit the adopted Thigd.
US Child Citizenship Act (2000) gives internationally adopted children automatic citiggrship r
immediately upon adoption apbof of citizenshipsdelv er ed t o adompdaneontsad h o me
arrival in the Receiving Stdteismoveis focain the direction of reducing dispastin the treatment of
adoptive parentages compared to biologicalyated parenthoodSiving automatic citizenship to
adopted children, dsologicallyrelated childredo, isconsistent with principles of rdrscriminabn
found in the CRC, Atrticle 2.

52Rep. Act No. 8048,7. This is thénter-Country Adoption Act 01995.
53Rep. Act No. 804311

54G.R. No. :21951, Nov. 27, 1964.

55 Secetaryof Justice Op. No. 141 (Sept. 26, 1994).
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The Committee on the Rights of the Child comments:

[T]he right to nordiscrimination is not a passive obligation, prohibiting all forms of discrimination

in the enjoyment of rights under the Convention, but also requires appropriate proactive measures
taken by the State to ensure effective equal oppeddaitall children to enjoy the rights under

the Convention. This may require positive measures aimed at redressing a situation of real
inequality.

One of these positive measuhesPhilippines should pasa law thaéliminatesny distinction

in therights of children whare with their original family and those who are adéftexdall, the Domestic
Adoption Law states that:

Sec 17. Legitimacy. The adoptee shall be considered the son/daughter of the adopter for all intents
and purposes and as suchentitled to a the rights and obiiget providedo legitimate
sons/daughters born to them without discrimination of any kind. To this end, the adoptee is
entitled to love, guidance, and support in keeping with the means of the& family.

Chief JusticP a n g a rdisserd irDé Santog\ngeléss instructive:

Indeed, it is hardly fair to stigmatize and create social and successional prejudice against children
who had no fault in nor control over the marital impediments which bedevilegrémeg. They

are the victims, not the perpetrators, of these vagaries[oflifand this dissent finds its
philosophy in this: that children, unarguably born and reared innocent in this world, should benefit
by every intendment of the Ipvé. ]

C. Problem areas in Adoption

llinterracial/Intercountry Adoption

a. Race as a factor

Proponents for hitercountry adoption argue that race should not be a factor in adoption, the

only aim beintp find a permanent homfor the child athe soonegime.The requirement of same race

placements violates the principle ofdistrimination since finding and giving love is not based on the

col or o f Demandirigha the lchilhand the adopters mudbbg to the same raoe ethnic
group maysometimepreventchildren from being adopted altogetRestponingto place the childo

that he/she may be placetith those of ld/her same race i®tnecessariyn t he chi |l dds

because of difficulty of placing older childresiead of spendingdir formative years with a famiyo
is in a better position to teach positive values to the children and mold their mind and character, they end
up waiting it out in child caring agees or living in the streets.

biggest casualty of interracial adoption. It is arguechilda¢rc are best served by remaining in their

Opponents toritercountry adoption on the other hand point todke &f cultural identigs the

community obrigin, where they can enjoy their national herdgg®mnents also argue that intercountry
adoption is theltimate form of human exploitatiagisen thatytpicallyrich, powerful and whitouples
takechildren from poor, powerless memberpanfr countriesgthus imposing on those who have little

what

many of wus tht#nk of as the wultimate | oss.

(2007).

56 Rep. Act No. 8552 (1988)17.
57G.R. No. 105619, Dec. 12, 1995. (Pangadibdissentjng
S8 Elizabeth Bartholelintercountry Adoption: Thoughts on Human RighBlUBEsud$UM. RTS. L. REV. 152,

1t
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This is walidated byfticial figures do showdhthe top 20 countries ofigin are relatively less
wealthy ountries in Asia and Afrigéhile the top 20 receiving states are in ElangeNorthAmerica.
(See Tables)

TOP STATES OF ORIGIN 2014-17

TABLE 2: TOP 20 STATES OF ORIGIN 2004-2017: Ranked by number adopted to 24/7 States

2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2004-17
China 13.412| 14.484| 10.765| 8.749| 5.882| 5.011| 5429 4.373| 4.136| 3.406 2.948| 3055 2671| 2212| 86.533
Russia 9.440| 7.569| 6.837| 4.926] 4.174| 4.058( 3.426| 3.424| 2.683| 1.838 1.057| 779 481 343 51.035
Ethiopia 1.534| 1.799) 2.184| 3.041| 3.911| 4.551| 4.369| 3455 2786 2.009] 1 .uas| 684 n 470,  32.202
Guatemala | 3425 3.870| 4.230| 4.852| 4175 784 58 36 1 26 32| 13 7 4 21.523
Colombia 1.749| 1.500{ 1.681| 1.643] 1.613] 1.403) 1.828| 1.599 933 575 536 523 485 550 16.618
TOP FIVE | 29.560| 29.222| 25.697| 23.211 19.755| 15.807 15.110| 12.887| 10.549| 7.854| 5.661| 5.054| 3.965| 3.579 207.911
Ukraine 2119| 2035 1.077| 1.623| 1.603| 1.505 1.098| 1.065 22 642 610 382 394 274 15.149
Sth Korea 2239 2120| 1.813| 1.225| 1.366] 1.395| 1.128 950 818 227 506 431 376 40 14.995
Viet Nam 492| 1198 1.363| 1.691| 1.722) 1.500( 1.260 704 214 295 407 429 399 378  12.053

Haiti 1.170 949 1.108 822| 1.310) 1.210] 2.502 239 369 546 572 287 396 397| 11.877
India 1.067 864 832 987 742 T10 607 627 393 351 353 343 486 578| 8.940
TOP TEN | 36.647| 36.389| 31.890| 29.559| 26.498| 22.127| 21.705| 16.472| 13.065| 9.915| 8.109| 6.926] 6.016] 5.607 270.925
Philippines 410 509 483 568 589 558 496 490 411 534 458 401 359 324 6.590
Kazakhstan 899 849 735 817 768 682| 516 218 5 28 63 34 20 17 5.651
Thailand 535 491 423 467 400 368 303 283 282 306 273 259 292 225 4,907
Brazil 487 488 529 490 492 466 mr 350 334 240 132 143 126 116 4770
Poland 407 406 393 n 398 391 "7 290 244 304 297 296 325 192 4,631
TOP 15 | 39.385| 39.132| 34.453| 32.272| 29.145| 24.592| 23.714| 18.103| 14.341| 11.327| 9.332( 8.059| 7.138| 6.481| 297.474
Bulgaria 395 149 112 100 140 225 237 308 354 411 415 421 373 298 3.938
Taiwan 186 242 269 273 374 398 415 323 302 192 191 181 168 159 3.673
Congo RD 15 45 62 69 62 156 188 354 523, 602 FLY| 385 631 54 3.387
South Africa 241 268 262 255 273 n 219 203 173 222 220 217 147 162 3173
USA 132 168 176 181 266 265 184 261 238 168 165 167 161 96 2.628
TOP 20 |40.354| 40.004| 35.334| 33.150( 30.260| 25.947| 24.957| 19.552( 15.931| 12.922| 10.564| 9.430| 8.618| 7.250( 314.273
Total to
24-27 states| 45.483| 43.926| 39.636| 37.295| 34.606| 29.529| 28.832| 23.554| 19.514| 16.268| 13.568| 12.281| 11.102| 9.392| 364.986
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Indeed, there are more meaningful andtiemg ways wealthy countries can help poor ones. In

the Foreword to the lastillennium Development Goals (MDG) Repdtthen UN Secretary General Ban
Ki-Moon wrote that othe gl obal mobilization behin
most successfulaptiover ty movement in history. o6 Wealthy coc
of the MDGS amondhem, to eradicate extreme poverty and hunger (Goal 1), achieve universal primary
educatior{(Goal 2), promote gender equality and empower women (Goal 3), reduce child(@Gwatality

4), improve maternal health(Goal 5) Combat HIV/AIDS, Malaria and otbasedi€Goal 6), ensure
environmental sustainability (Goal 7) and develop a global partnership for development (Goal 8).

The Sustainable Development Goals (8Ghtinue the energy generated by the MDGs. The 17
SDGs, if devoted the full attention of wdddders, especially those of wealthy and powerful nations, can
bring us closer to a world without extreme po{®R¥ 1)which is one of the most common reasons why
chidren are given up for adoptidn addition, SDG 2 aims to achieve zero hunger, SIE&a8ns to
attaining good health and wmding,andSDG 4 relates tquality educatiorgll of which will be made
available tehildren who are placed with permanent famitiespective of race.

59 U.N. Dept. of Economic and Social Affairs, The Millennium Development Goals Repaavaidiie at
https://www.un.org/millenniumgoals/2015_MDG_Report/pdfd5%202015%20rev%20(July%201).pdf.
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